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China

Judicial Interpretations on Granting and
Ownership Determination of Trademark
Rights Issued

On January 1, 2017, the Supreme People's
Court issued the Provisions on Several Issues
concerning the Trial of Administrative Cases
Involving the Granting and Ownership
Determination of Trademark Rights (the
"Provisions"), which shall come into force as
of March 1, 2017.

The Provisions consist of 31 articles, touching
upon the scope of examination, judgement of
distinguishing features, protection of well-
known trademarks, protection of prior rights
such as the copyright and the right of name,
and other substantial contents, and also
providing for such procedural contents as the
violation of due procedures and the ne bis in
idem principle. All these contents clarify both
important issues arising in administrative
cases involving the granting and ownership
determination of trademark rights and
difficulties in judicial practices. The Provisions
include various contents. The first is to clearly
define the boundaries between articles of law
in accordance with original legislative intent
of the trademark law so as to apply laws in a
better way; the second is to advocate the
principle of good faith, protect prior rights,
curb pre-emptive registration behaviours,
maintain good order for trademark
applications and granting; the third is to focus
on the latest developments of industries and
uniform the standards on law application
based on the existing provisions of laws as the
fundamental principles; the fourth is to play
the function of judicial examination, redouble
efforts to settle disputes in substance and
improve the efficiency in the granting and
ownership determination of trademarks, in
consideration of characteristics of cases
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involving the granting and ownership
determination of trademark rights.
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MEP Issues Interim Provisions for the
Administration of Pollutant Discharge
License

On December 23, 2016, the Ministry of
Environmental Protection ("MEP") issued the
Interim Provisions for the Administration of
Pollutant Discharge License (the "Provisions").

The Provisions clearly state that the MEP,
depending on the amount of pollutants
generated and discharged and on the degree
of harm to the environment, will administer
the pollutant discharge licensing in a different
manner for pollutant discharge entities in
different industries or those of different types
in the same industry as provided in the
catalogues for the classification-based
management. Those entities discharging
pollutants that do relatively little harm to the
environment shall be subject to streamlined
administration of pollutant discharging
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licensing. Besides, the Provisions require that
the pollutant discharging license shall indicate
the following particulars, such as the locations
of all draining exits and the number thereof,
ways of discharging pollutants, whereabouts
of pollutants discharged, types of pollutants
discharged, permitted discharging
concentration, permitted discharging amount
and other matters. The Provisions also
provide in detail for specific procedures for
applying for, issuing and administering a
pollutant discharging license, application
materials and the time limit for handling such
matters, pointing out that the existing
pollutant discharge entities shall apply for and
acquire a pollutant discharge license within
the required time limit, while pollutant
discharging entities for new construction
projects shall apply for and acquire a pollutant
discharge license before such project is put
into production or use and the pollutant
discharge occurs in practice.

DR B A HR S VP RTIE S B AT ME

20164F12H23H, ORI AAT (HEG VFaT
IEEEEATHUEY  CFRR (GIED D

(HE) Wi, HOREARYE S G4
B, fFREAAS G HEEE AR, £
15 VAT SR B4 S U XA Al AT M BR
Al — A7 VAN R 2B L RS B, SEAT RS
VPR ZE A P R s T AR IR Y
e AL SATHE S VPR AL B B, OB

E) ER, HEGVFRTER B T SV g
Ui HES OB HEBOT I HEK
KIS HBGG IR, VFAT HEBOR

B VRPRIHERCE; HAhFEI.  (He) &
ARG VFRE TG . k. BN AR
FE o HRIERORLRT T B BRAE H R R
T6 H A RS B R AR RILE 1 HIFR A ER A5
HESVFRTE, Bt H HES AN AR
A7 B F I 77 AR SR ARG AT 9 BT H
SRS VFRTHIE

SAIC to Comprehensively Advance Reform of
Streamlined Deregistration of Enterprises
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On December 26, 2016, the State
Administration for Industry and Commerce
("SAIC") distributed the Guiding Opinions on
Comprehensively Advancing the Reform of
Streamlined Deregistration of Enterprises (the
"Opinions").

According to the Opinions, the reform of
streamlined deregistration of enterprises will
be carried out comprehensively across the
whole nation from March 1, 2017. To this end,
the Opinions set forth requirements from
three perspectives, including "clarifying the
applicable scope and respecting enterprises'
autonomous rights".

Besides, the Opinions make it clear that any
limited liability corporation, non-corporate
enterprise legal person, sole proprietorship
enterprise or partnership enterprise that has
not carried out any business activity after
obtaining the business license, or has no
credit or debt or has settled all credit and
debt before applying for the deregistration,
may choose at its discretion the general
deregistration procedures or the streamlined
deregistration procedures. Where an
enterprise falls under any of certain
circumstances, such as "a foreign-invested
enterprise that involves the implementation
of special access administrative measures
prescribed by the state", "being included into
the list of enterprises under the abnormal
operation or the list of enterprises with
serious illegalities or dishonest acts" or "being
suspended from going through streamlined
deregistration procedures", the said simplified
deregistration procedures shall not apply to
such enterprise.
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Judicial Interpretations on Handling Criminal
Cases of Environmental Pollution Issued

On December 23, 2016, the Supreme People's
Court and the Supreme People's
Procuratorate have jointly issued the
Interpretations on Certain Issues Concerning
the Application of Law in the Handling of
Criminal Cases of Environmental Pollution
(the "Interpretations"), which shall take effect
onJanuary 1, 2017.

The Interpretations, based on the clear
definition of "serious pollution of the
environment", further specify that, whoever
fails any of four circumstances such as "an
enterprise with an operating permit for
hazardous waste, in violation of State
regulations, discharges, dumps, or disposes
radioactive waste, waste containing infectious
diseases pathogens, toxic materials or other
harmful substances" shall be given a heavier
punishment. According to the Interpretations,
whoever, knowing that another person has no
operating permit for hazardous waste,
provides it or entrusts it to collect, store,
utilize or dispose of hazardous waste, thereby
causing severe environmental pollution, shall
be punished as an accomplice to the crime.
The Interpretations provide that the amount
of hazardous waste can be identified by
comprehensively taking into account the
statements of the defendant, the production
process, material consumption and energy
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consumption of the enterprise involved, as
well as the environmental impact assessment
document filed for approval or record, and
other evidence.
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Law on Environmental Protection Tax to Take
Effect from 2018

On December 25, 2016, the Law of the
People's Republic of China on Environmental
Protection Tax (the "Law") was adopted at the
25th session of the Standing Committee of
the 12th National People's Congress and
issued upon Order of President No.61 for
implementation as of January 1, 2018.

The Law states that environmental protection
tax (the "Tax") shall be levied in accordance
with the Law in lieu of pollutant discharge
fees as of the effective date of the Law.
According to the Law, payers of the Tax shall
be enterprises, public institutions, and other
manufacturers and business operators
directly discharging pollutants into the
environment and pollutants subject to the Tax
shall include air pollutants, water pollutants,
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solid waste, and noise. The Law prescribes
five circumstances exempted from the Tax for
the time being and stipulates that where the
concentration value of taxable air pollutants
or water pollutants discharged by a taxpayer
is 30% lower than the State and local
pollutant discharge standard, the Tax shall be
levied at its 75% rate, and where the said
concentration is 50% lower, the Tax shall be
levied at its 50% rate.
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For more information on any of the items
included for PRC, please feel free to call

Hong Kong

International Convention on the Harmonized
Commodity Description and Coding System
to apply to HKSAR

On 29 December, 2016, the Customs and
Excise Department announced that the
International Convention on the Harmonized
Commodity Description and Coding System
(the “Convention”) shall apply to the Hong
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Kong Special Administrative Region starting
from 1 January, 2017.

The purpose of the Convention is to facilitate
trade and information exchange by
standardizing the description, classification
and coding of goods in international trade
through the Harmonized Commodity
Description and Coding System. This
harmonized system was developed by the
World Customs Organization, which is an
independent intergovernmental body that
aims to enhance the effectiveness and
efficiency of customs administration. To
ensure harmonization, parties to the
Convention agree to base their national tariff
schedules on the Harmonized Commaodity
Description and Coding System.

Although Hong Kong is newly party to the
Convention, it should be noted that the
application of the Convention to Hong Kong
does not require any change in Hong Kong'’s
current legislation, trade declaration policy
and practice. This is because Hong Kong has
adopted the harmonized system since 1992.

Under Hong Kong’s Import and Export
(Registration) Regulations, those who import
or export articles are required to declare any
imports or exports (excluding exempted
articles) to the Commissioner of Customs and
Excise within 14 days after the date of
importation or exportation. When completing
the declaration, importers and exporters are
required to use the commodity code
published in the Hong Kong Imports and
Exports Classification List, which is the same
as the harmonized system referred to in the
Convention.

There are currently 154 contracting parties to
the Convention, and more than 200 countries
and economies use the harmonized system.
This effectively covers over 98% of the
merchandise in international trade.

Hong Kong and Korea enter into a Tax
Agreement
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On 25 January 2017, the Hong Kong
government announced that Hong Kong and
Korea have signed an agreement for the
automatic exchange of financial account
information in tax matters. Such exchanges
will commence in 2019.

The Automatic Exchange of Information
(“AEOI”) requires financial institutions to
identify financial accounts held by tax
residents in reportable jurisdictions, and such
information will be exchanged on an annual
basis. This exchange enables the discovery of
formerly undetected tax evasion activities.

Korea is the third country to sign such an
agreement with Hong Kong. A Hong Kong
spokesman has said, “Since the signing of the
first two agreements for AEOI with Japan and
the United Kingdom in late 2016, we have
been seeking to expand Hong Kong’s AEOI
network with other tax treaty partners. The
signing of the agreement with Korea signifies
the government’s efforts in this respect.” The
Hong Kong government will include Korea in
the list of “reportable jurisdictions” under the
Inland Revenue Ordinance.

Apology Bill to be Tabled

It has been announced by the Hong Kong
Government that the Apology Bill will be
tabled at the Legislative Council in February
2017. This means that the Government is now
seriously considering the implementation of
such legislation.

An apology is an alternate dispute resolution
mechanism, usually applying to a dispute
where one party feels that it has been
wronged by another. In such situations, an
apology may help to prevent the escalation of
disputes and, instead, facilitate resolution.
Parties are traditionally advised not to make
an apology, as it is currently an admissible
piece of evidence in civil proceedings.

However, the proposed legislation aims to
promote the making of apologies in order to
facilitate the amicable resolution of disputes.
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This is achieved by providing that an apology
does not constitute an admission of fault or
liability and that it is inadmissible as evidence
detrimental to the apology maker. Moreover,
an apology will not affect any insurance
coverage available to the apology maker.

After two rounds of public consultation, the
Steering Committee on Mediation
recommended the formulation of the Apology
Bill. The legislative proposal was supported by
the public and by the Legislative Council’s
Panel on Administration of Justice & Legal
Services.

This kind of apology legislation has been in
force in other common law jurisdictions such
as Australia, Canada and the United Kingdom,
but was only suggested in Hong Kong in 2010.
The Department of Justice stated that Hong
Kong would be the first Asian jurisdiction to
implement apology legislation. It is considered
that this will help to enhance Hong Kong’s
standing as a dispute resolution centre,
especially in the context of mediation.

Third Party Funding of Arbitration

After publication of the Law Reform
Commission’s October 2016 report which
recommended amending the law to permit
third party funding of arbitration in Hong
Kong, the Government has announced that it
will introduce legislative amendments to the
Arbitration Ordinance so as to permit such
funding.

Third party funding of arbitration is a practice
where third party firms provide financial
assistance to a party who would otherwise
lack the financial resources to pursue
arbitration. As such, it is thought that the
making of third party funding permissible in
Hong Kong will promote access to justice.

Third party funding of litigation remains

unlawful in Hong Kong, however the position
of third party funding of arbitration is unclear
as the Court of Final Appeal expressly left the
guestion unanswered in the case of Unruhv
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Seeberger (2007) 10 HKCFAR 31. Although the
common law doctrines of maintenance and
champerty still remain a tort and a crime in
Hong Kong, the amendments clarify that they
do not apply to the funding of arbitration.
Furthermore, the amendments seek to
propose an addition of a code of practice to
the Arbitration Ordinance, with the aim of
regulating and preserving the integrity of the
justice system.

For more information on any of the items
included for Hong Kong, please feel free to
call

United States

Declaratory Judgment Jurisdiction — Federal
Caselaw

On December 9, 2016, in

the United States District
Court for the District of Connecticut dismissed
a declaratory judgment complaint filed in an
intellectual property lawsuit. Simoniz USA,
Inc. (“Simoniz”), a company that sells cleaning
products, filed the complaint against Dollar
Shave Club (“DSC”), a company that sells
personal care products, alleging trademark
infringement. DSC had concerns about the
potential for confusion between the brands of
the two companies and had formally opposed
Simoniz’s trademark applications in the U.S.
and Europe. In response to Simoniz’s
repeated requests that DSC withdraw its
opposition, DSC sent Simoniz an e-mail
containing “cease and desist” language.
While DSC did not formally threaten any
trademark infringement claim on the part of
Simoniz, it did include a demand at the
conclusion of its letter that Simoniz stop using
the mark in the U.S. as well as in the E.U.
Simoniz thereafter sought a declaratory
judgment from the court stating that
Simoniz’s use of the DOLLAR CLEAN CLUB
trademark in the U.S. did not infringe U.S. law.
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The U.S. Supreme Court has clarified that a
party seeking a declaratory judgment must
show that there is a “substantial controversy
between the parties having adverse legal
interests of sufficient immediacy and reality
to warrant the issuance of a declaratory
judgment” ( see Medlmmune v. Genentech
Inc., 549 U.S. 118 (2007)). Although the court
in this matter did not find DSC’s opposition to
the Simoniz trademark application in Europe
constituted a “substantial controversy” for
declaratory judgment purposes, the court
found its demand that Simoniz cease all use of
the contested trademark may rise to this
level. However, substantial controversy alone
is not sufficient to confer subject matter
jurisdiction for the purposes of a declaratory
judgment action and the court needed to look
to whether there was sufficient immediacy
and reality.

In dismissing the action, the court found that
any “substantial controversy” between the
parties was not of sufficient “immediacy and
reality” as required to confer subject matter
jurisdiction. Specifically, the court noted
Simoniz failed to establish that it had a
definite intent and apparent ability to use the
trademark in the U.S. at the time it requested
a declaratory judgment. As such, Simoniz
failed to establish an actual case of
controversy required to survive a motion to
dismiss.

This decision is important in that the court
found “cease and desist” language could be
sufficient to demonstrate a substantial
controversy between parties for the purposes
of subject matter jurisdiction. Although here,
the court noted that substantial controversy
alone is not enough to sustain a declaratory
judgment action without a showing of an
immediacy and reality sufficient to justify the
court taking action, and ultimately dismissed
the case. Companies may now find it easier
to preemptively file suit and request
declaratory judgment claiming they are under
the threat of an intellectual property lawsuit.
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Forum Shopping - Federal Update

The U.S. Supreme Court is set to hear a case
that could finally answer the question about
the limits of specific jurisdiction when it
reviews the California Supreme Court’s
decision in Bristol-Myers Squibb Co. v.
Superior Courts of San Francisco County, 377
P.3d 874 (Cal. 2016). In Bristol-Myers, the
California Supreme Court held that hundreds
of non-California plaintiffs could bring claims
under various state laws in the California
courts.

In 2014, the U.S. Supreme Court held in its
opinion in Daimler AG v. Bauman that general
jurisdiction over corporate entities is limited
to two locations, the state of incorporation
and the state where the company has its
principle place of business. However, in
Bristol-Myers Squibb, the California Supreme
Court effectively threatened the U.S. Supreme
Court’s efforts to limit forum shopping by
using specific jurisdiction. The California
Supreme Court found that California courts
had specific jurisdiction over the claims of
almost 600 out-of-state plaintiffs, even
though the actions giving rise to their claims
occurred entirely outside the state. The
majority opinion found that specific
jurisdiction was permissible because the out-
of-state plaintiffs were joined with several
California plaintiffs whose claims were based
on the same allegedly defective product and
purportedly misleading marketing and
promotion of that product, which allegedly
caused injuries in and outside the state.

The U.S. Supreme Court’s decision will
address the California Supreme Court’s
attempts to widen the limits of specific
jurisdiction and could have far reaching
impacts on plaintiffs’ ability to forum shop. A
decision is expected sometime in the summer
of 2017.

President Executive Order - Regulatory
Overhaul
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On January 30, 2017, President Trump signed
an executive order requiring government
agencies to repeal two regulations for each
new one issued, prompting concerns about
the unintended consequences such as
increasing an already lengthy rulemaking
process and creating a new wave of litigation
at the state level if they are no longer
federally preempted.

Currently, federal agencies already go through
a lengthy rulemaking process for both new
regulations and those to be repealed,
including an extensive public comment
period. The executive order could burden
regulators as they now need to submit their
suggested two-rule cuts for review in order to
enact new legislation. Additionally, executive
agencies will have zero budget for new rules
this fiscal year. Industry groups waiting for
regulations are looking at long and frustrating
wait times.

Further, if an agency is hampered from issuing
expected rulemakings, the freeze could create
an increase in litigation. For example, a
number of courts have stayed cases over
“natural” label claims on food products after
the FDA stated it may undertake a rulemaking
to define the term. Plaintiffs lawyers could
argue that these new regulations will not
happen and request their cases to proceed.
The effects of the executive order may not be
felt immediately. However, industries that
are heavily regulated, such as by the FDA,
should expect a lengthier rulemaking process
and the possibility of a rise in state actions.

President Executive Order — Consumer
Product Safety Commission Response to
Regulatory Overhaul

In response to President Trump’s executive
order requiring government agencies to
repeal two regulations for each new one
issued, the head of the Consumer Product
Safety Commission (“CPSC”) issued a
statement that the order does not apply to
the CPSC and that following the order would
undermine public safety. CPSC Chair Eliot
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Kaye noted that although the CPSC had in the
past looked to follow the spirit of executive
orders that advance sound public policy and
do not conflict with the agency’s public health
and safety mission, this order “clearly fails” on
those counts. Kaye stated that to voluntarily
follow the order “would lead to poor public
policy decisions by ignoring the many
necessary benefits provided by consumer
protections that save lives and protect all of
America’s families.” He further stated that
following the order would be “counter to our
safety mission, as it would cruelly and unfairly
have us pit vulnerable populations against
each other when it comes to making safety
decisions.”

The executive order only applies to agencies
under the direct oversight of the Office of
Management and Budget, and not to
independent agencies.

National Right-To-Work Act — Federal Bill

On February 1, 2017, a national right-to-work
bill was introduced in the House of
Representatives. The bill, called the National
Right-to-Work Act, would amend the National
Labor Relations Act (“NLRA”) to remove
language allowing requirements that workers
pay dues as a condition of employment,
known as union security clauses. The NLRA
was amended by the Taft-Hartly Act in 1947
to allow states to pass laws barring
mandatory union dues. Under these laws,
unions are required to bargain on behalf of an
entire bargaining unit; however members do
not have to pay dues.

Currently 28 states, including North Carolina
and Georgia, have passed right-to-work laws.
Traditionally, states enacting right-to-work
laws were in the south where union support is
perceived to be lower. Unions fear that a
national right-to-work law would be a
crushing blow to union coffers. Past attempts
at a national right-to-work law have failed to
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make it through both houses of Congress,
however, support for such laws is expanding,
with traditionally “pro-union” states passing
their own right-to-work laws in the past
several years.

Supporters of right-to-work laws state that it
gives workers the right to opt out of paying
for union memberships they do not want.
Opponents state that the laws allow workers
to enjoy benefits collectively bargained for by
a union without paying to be represented.
Right-to-work laws typically benefit
companies as weaker unions are seen as
easier to work with. However, labor attorney
and former union organizer Larry Cary
believes a national right-to-work might not
cause a gradual erosion of union power but
rather motivate unions to assert itself to
survive. “Faced with that reality, the union
has to more effectively represent people than
they might have otherwise represented in
order to win them over, to get them to pay
dues, which means the shop floor becomes a
battleground.”

For more information on any of the items
included for the US, please feel free to call
or
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